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Abstract: During the development of law, it is increasingly acknowledged that
the protection of minority rights can be realised effectively if the legislator
takes into account those groups of people who, due to their nationality, social
disadvantage or other reasons, may suffer prejudice as a whole, which is
reflected at the level of individuals, too. Normativity does not only mean the
obligation to establish and setup institutions for the protection of minority
rights, but also to develop them to guarantee instruments protected by law. An
important conclusion of this study: the matter of joint litigation could be
extended to the litigations concerning the enforcement of personality rights
related to belonging to a community. Such extension would not only facilitate
the closing of similar parallel litigations but also access to justice since
collective litigations could break down those economic or sociological barriers
due to which certain litigations would not even be initiated.
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1 Introduction

In international documents, we can find many soft-norm regulations concerning national
minorities.! States have simply tried to avoid the establishment of a legally binding,
general agreement about minorities due to the difficulties relating to obligatory
international conventions, and also because all states want to regulate this important,
sovereignty-related issue on their own.? Concurrently, it is important to mention that
small steps have been taken that could lead to the development of mandatory national
minority protection regulation. Of course, in addition to customary law and soft law for
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the protection of national minorities, there are some elements that are now certainly an
indispensable part of international law: the prohibition of discrimination and genocide, as
well as forced displacement being classified as jus cogens.?

The Hungarian minority rights protection system is based on three general
institutions: the Commissioner of Fundamental Rights, the Constitutional Court and the
ordinary courts.* These institutions are found in most European countries, although they
often have very different rules.’ Such institutions protecting rights are separated from the
institutions of political (party) representations organised along ‘diverse’ interests (i.e.,
national minority MP) and representation of the interests of national minorities (minority
advocates, minority self-governments, civil organisations, and so on).

Within these theoretical frameworks, we attempt to present the links between the
rights protection system of minorities and collective redress, endeavouring to maintain
the balance between constitutional and civil procedural law analyses.

Following the introduction, Section 2 deals with the nature of minority rights as a
fundamental right and as a specific, independent combination of guarantees, while
Section 3 presents minority rights as a set of individual and collective rights and the
advantages of collective redress in this context. Section 4 compares and attempts to group
minority protection policies in European countries, and finally Section 5 presents the
Hungarian legal protection system, highlighting the new collective litigation instrument:
joint litigation.®

When providing the theoretical basis and elaborating the collective redress
mechanisms, we apply the critical analysis system and comparative method, and for the
material scope of the joint litigation, we are formulating de lege ferenda
recommendation. Joint litigation provides an excellent basis for comparison with other
forms of collective litigation and offers an opportunity to develop the law on class
actions.

2 The issue of minority rights as a fundamental right

It is an interesting question whether national minority rights qualify as fundamental
rights. In the legal literature, we may find opinions which state that due to the special
situation of the subjects, minority rights do not belong to traditional fundamental rights,
similar to the rights of children and other requirements that are certainly important but do
not represent general human or civil needs.” Actually, the question is rather — as it is
indicated by the contents of the regulation — how the equal opportunities of exercising
general rights can be granted to groups that, according to a certain interpretation, have
unique situations (members of various national minorities, women, children, persons
living with disabilities, and so on). Since national minorities did not exist as subjects of
law in the legal regulations originally, in our opinion, the legal definition — like the
requirements of 100-year-old national minority and citizenship — cannot be considered as
a restriction of fundamental rights. However, it is evident that the same rights shall be
granted to the members of communities not complying with the legal term of national
minorities as to other persons. Based on this approach, we can discuss the issue of
national minority rights as a unique, independent combination of guarantees in the
traditional sense rather than as a separate fundamental right.

Based on another opinion, the unique character of the abovementioned groups is not a
sufficient reason for denying their fundamental nature.® Irrespective of the theoretical
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considerations, it is a fact that Act CLXXIX of 2011 on the Rights of Nationalities uses
the term ‘fundamental rights of nationalities’, covering certain rights and prohibitions of
high importance that can be considered vital, deriving directly from international treaties
or from the Fundamental Law of Hungary, as well as linguistic rights. Certain national
minority rights are undoubtedly strongly connected to other fundamental rights, and
therefore, we can often view them as a special aspect of such rights.

Furthermore, it is one of the key questions of the science of constitutional law to
differentiate between fundamental rights (rights guaranteed by international conventions,
the constitution, and so on) and other rights that do not belong to this category.
Fundamental rights are covered by constitutional legal protection, while other rights are
not. This does not mean that the non-constitutional rights® are left without guarantees,
since in their case, ordinary courts grant effective protection. For differentiating between
the two groups, guidelines are provided by the decisions of the Constitutional Court and
international documents, but it may be doubtful that it is possible to separate them clearly
beyond a certain degree. However, there is a very important factor we shall consider for
differentiating: certain aspects of fundamental rights, in particular the equality clause of
the Fundamental Law, the prohibition of discrimination does not only apply to
fundamental rights but to other rights as well. In this case, the Constitutional Court
stipulated the violation of human dignity as the condition.!® By referring to the
fundamental right, it prevents the constitutional protection from being abused, and on the
other hand, instead of the necessity-proportionality test applied to violations of
fundamental rights, it introduced the concept of arbitrary restriction without reasonable
grounds,'! which is a less defined, arguably lower threshold. This latter can be linked to
human dignity because this type of regulation violates the consideration of individual
aspects with equal seriousness and fairness.!?

3 The issue of minority rights as collective rights

Pursuant to Article 27 of the International Covenant on Civil and Political Rights,
cultural, religious and linguistic rights shall be granted to ‘ethnic, religious and linguistic
minorities’. Minority, as a group, is not considered by Article 27 as an entity, but it
intends to grant the listed rights to ‘persons belonging to minorities’. However, the article
also contains a group-relevant term: ‘in community with the other members of their
group’, indicating that such rights may be exercised collectively, i.e., by several
individuals appearing as a group. This provision is special because the rights that can be
exercised collectively can only be enforced and referred to by individuals, but not by the
group itself.!> Consequently, according to the approach developed in international legal
literature, if someone’s rights are violated on the basis of a group trait, then instead of the
collective rights, the individual rights will be protected under the principle of
non-discrimination.'* Consequently, according to the approach developed in international
legal literature, if someone’s rights are violated on the basis of a group trait, then the
principle of non-discrimination will protect their individual rights as opposed to their
collective rights.

Collective litigation procedure may be initiated in case of the violation of individual
rights in the same or similar manner, but it may be an especially effective mechanism for
remedying the breach of collective rights.
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The European Charter for Regional or Minority Languages acknowledges the right to
language use as a collective right, which may be a notable step for acknowledging other
collective rights. The development of international law is a long-term process
traditionally, and therefore, the language charter can be viewed as a step representing
huge progress and some kind of test before the next stage.!> Although the Charter cannot
be considered as an efficient tool of enforcing minority rights, it undoubtedly serves the
interest of those speaking minority languages.

Certain states are reluctant to acknowledge and grant minority rights, especially
collective rights as rights in the strict sense of the word; these are rather present as a
third-generation norm in the constitutions. In terms of enforceability, the wording of
national minority rights in the constitution and the type of regulation both have special
importance. These definitely affect the ‘accountability’ of rights and the extent of the
state’s commitment.

The nation-state ideology obviously favours individual rights, and although it allows
some collective rights (e.g., minority education), it rejects granting the right of
self-determination, unlike in Hungary, where collective national minority rights are
acknowledged and granted by the constitution. Of course, community rights as collective
legal entities cannot serve as a legal basis for the violation of individual rights. Paul
Sieghart writes:

“[...] abstract concepts have in the past only too often presented grave dangers
to the enjoyment by individuals of their human rights and fundamental
freedoms. Some of the worst violations of those rights have been perpetrated in
the service of some inspiring abstraction, such as ‘the one true faith’, ‘the
nation’, ‘the state’ (including, as a recent example, ‘das Reich’) ‘the economy’
[including ‘a strong dollar (or pound)’], and indeed ‘the masses’. A ‘people’ is
no less an abstraction than any of these: it cannot in reality consist of anything
more than the individuals who compose it. If any of the individual rights and
freedoms protected by modern international human rights law ever came to be
regarded as subservient to the rights of a ‘people’ [...] there would be a very
real risk that legitimacy might yet again be claimed on such a ground for grave
violations of the human rights of individuals.”!®

It is indeed true that political abstractions — primarily in states in which the conditions for
the legal existence of human rights are lacking — can serve as a basis for such practice.

The individual or collective nature of minority rights does not refer to whether they
can be exercised individually or as a community (as in the case of freedom of religion),
but whether the person belonging to the national minority, as an individual, or the
minority community shall be regarded as the subject of law. Certain national minority
rights are granted to the community as a collective subject of law, but the actual subject
may be an institution or a legal entity, which raises further difficult questions. Who will
exercise the collective rights in the name of the national minority community, if the
nationality has several organisations? If, however, the community has only one single
organisation, how can democratic decision-making be guaranteed within the
organisation? How can it be established who is a member of the community and who is
not? The international treaties and documents stipulating the rights of minorities may
provide a basis for answering these questions.!”

In Hungary, judicial protection also covers the rights of minority self-governments:
“[t]he lawful exercise of the responsibilities and powers of nationality self-governments
comes under Constitutional Court and court protection.”!® For example, Act on the Rights
of Nationalities also grants the possibility to turn directly to the court by referring to the
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violation of national minority rights when — reviewing the previous redress system —
besides contacting the competent government office, it allows the minority
self-governments to initiate court proceedings having suspensory effect on the
enforcement of the contested decision of the municipality.'?

In case of the violation of the individual fundamental rights granted to minorities, it is
relatively easy to determine who is the victim, and therefore, the control mechanism of
human rights can simply be applied to the individuals whose rights have been violated.
However, if collective rights have been violated, the community of individuals is the
victim, and although this can be seen as evidence, it is rather difficult to prove or check
whether all members of the given community have suffered the violation.2? Undoubtedly,
the legislator prefers the individual enforcement of rights in this area despite the fact that
group enforcement could increase the efficiency of the judicial system by reducing the
number of actions and by concentrating procedures, and at the same time, considering all
litigations, it would also result in legal expense savings. Moreover, joint litigation may
also facilitate the actual access to justice, as it allows plaintiffs to share the costs whose
individual litigation does not seem economical due to the expected legal expenses, or
who could not afford individual action.?!

In our opinion, the protection of national minority rights can be implemented
efficiently if the legislator considers those groups of people who, due to their social
situation, nationality or historical traditions may suffer prejudice as a whole, which, of
course, is reflected at the level of individuals, too. In Hungary, the Roma constitute the
largest nationality community. In addition to this community’s minority quality, it also
forms the majority of the social group living in extreme poverty. It is indisputable that in
their case, the difficulties of commencing and conducting proceedings, as well as of
paying the related costs are greater. Collective litigation may be an effective legal
protection tool in case of the unlawful segregation of Roma children or in case of legal
disputes concerning equal opportunities.

4 Main minority protection policies in Europe

In the absence of binding international regulation on minority protection, various
solutions have been developed by European countries depending on whom the given
country considers to be the addressees of minority rights, and how the country’s state
structure and public law system are organised. Although all modelling is a simplification,
and the elements of the models may be mixed in certain countries, the classification
demonstrates the approach of the given state to minority issues.

In the first model, the majority nation grants the same rights to national minorities as
to itself. The need for equal rights and the prohibition of discrimination are considered as
minimum content elements of minority protection. In this way, national minorities are
granted formal equality, but instead of minority communities, only the individuals
belonging to minorities are recognised as partners, and therefore, only individuals are
granted minority rights. The legal regulation is of individual nature even if the given right
may only be exercised as a community. The states in this group apply different solutions.
For example, the Romanian Constitution only recognises individual rights, but when
examining certain fundamental rights, collective rights also appear.?? France is the state
of Western Europe offering the least possible rights to national minorities; in the sense of
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egalité, it would be discriminatory for the minorities to be treated with priority.?® In
Europe, this category includes, among others, Bulgaria, Greece, Slovakia and Turkey.

In the second model, the majority nation perceives national minorities both as
individuals and communities and formulates collective and individual rights for minority
communities and their members. For the preservation and development of the
group-specific characteristics of national minorities (traditions, culture, religion, and
language), the tolerance and support obligations of the state are both fulfilled, and in this
sense, the minorities receive ‘unequal’ treatment. This way is used in most of the
European states: Albania, Austria, Finland, Croatia, Hungary, Germany, Norway, Italy,
Portugal, Spain and Slovenia. Other states only recognise certain aspects of the collective
approach besides granting individual minority rights, including Belgium, the Netherlands,
Switzerland and Sweden.?*

In the third model, national minorities appear in the state structure individually,
forming an individual institution system. One form of this is when an autonomous
territory, a region or a federative unit receives nearly complete autonomy to manage its
own affairs. In such case, the given minority is not only a component of the state, but also
has its own legislative and executive powers in specific matters. This is the case in the
national minority area of Belgium, South Tyrol and the Aland Islands. There are some
states that only accept individual rights, but despite this, in legal terms, there are
autonomies within their state territory. Such autonomies are not based on human rights or
minority philosophies, but rather on territorial or public administration considerations.
This situation is prevalent in Denmark, France and the UK.?

Some national minority policies in Europe focus their solutions on indigenous
minorities, for example in Slovenia. In other states, it is not a decisive factor whether the
minorities are indigenous or newcomers to the territory of the state, i.e., with a presence
below 100 years, but who have already become key players and participants of the whole
society.

In Hungary, the traditional geographic location of the nationalities makes it
impossible to implement the model based on territorial autonomy. Among others, the
self-government system for minorities, the institution of advocates and the preferential
parliamentary representation of minorities ensure cultural autonomy, representation of
interests and the possibility of collective participation in political life for minority
communities.

Summarising the above comparison, we can say that minority policies vary widely
from one European country to another, and we can very often find complex systems
which are difficult to describe with the ‘antonym’ of individual and collective rights. It is
not unprecedented that in certain states, there is no national minority policy, only the
principle of equal treatment is implemented consistently or less consistently. The model
which is applied by the given state depends, among other factors, on the traditions, the
relationship between the given country and the minority, the capacity of the national
minorities to assert their interests and/or on the economic development of the country.

5 The legal protection system in Hungary

The legal protection system is based on three institutions which are briefly presented
below, highlighting the collective redress mechanisms available to national minorities.
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Before that, however, it is worthwhile to put the topic into historical context and examine
how history has shaped minority legal protection in Hungary.

The Hungarian State has had a long history of regulating minority issues. The
Minority Act of 1868 drafted by Ferenc Dedk and Jozsef Eotvos was a unique set of
regulations in this field, one of the first in Europe.?® However, this modern Act, which
was ahead of its time in terms of the concepts of democracy and law, was only partly
adhered to by the authorities; therefore, it did not fully manage to meet the needs of
minorities. In the first 70 years after the 1920 Treaty of Trianon, no minority Act was
passed in Hungary. Still, during the period between the two world wars, this was
somewhat made up for by the minority protection system of the League of Nations,
incorporated into the Hungarian peace treaty closing the First World War. After the
Second World War, the newly established state socialist regime — in line with the practice
of other socialist states — did not consider legal regulation to be necessary in this field.
However, the changes during the second half of the 1980s raised the issue of drafting a
minority Act again. Preparations for passing a new Act started in 1989 and lasted for four
years.

The Act CLXXIX of 2011 on the Rights of Nationalities replaces the Act LXXVII of
1993 on the Rights of National and Ethnic Minorities, which was already at the time of
its adoption regarded as an ambitious law making it possible for the 13 recognised
minorities to participate in decision-making processes and was guaranteeing both
individual and collective minority rights to these minorities.”’” The 13 legally recognised
nationalities in Hungary are: Armenian, Bulgarian, Greek, Croatian, Polish, German,
Roma, Romanian, Ruthenian, Serbian, Slovak, Slovenian and Ukrainian. In line with its
own request the Jewish community is a religious category, not a national minority.

5.1 Legal protection by the Commissioner for Fundamental Rights

The institution of the Commissioner for Fundamental Rights plays a very important role
in the protection of minority rights: the nearly 30-year professional experience and
system-level legal knowledge gathered by the office of the Commissioner for
Fundamental Rights in minority law can be represented by the deputy Commissioner, i.e.,
Ombudsman for the Rights of Nationalities towards national minorities. Contrary to the
institution of the constitutional court and the ordinary courts, the Commissioner for
Fundamental Rights basically acts in possession of a non-binding, non-enforceable
decision-making competence, which is usually considered a weakness. The widespread
investigative competence of the Commissioner is balanced by the fact that the measure or
the initiation of measures arise as recommendations.

5.1.1 Changing priorities of the functions of the Commissioner

The Fundamental Law — unlike the previous Constitution — contains the clear definition
of the fundamental rights protection function: “the Commissioner for Fundamental Rights
shall perform fundamental rights protection activities”; and his deputies “shall protect the
interests of future generations and the rights of nationalities living in Hungary.” The
independent competence of the deputies is reflected in the fact that the Fundamental Law
identifies the deputies as well, and they have the same legitimacy as the Commissioner
for Fundamental Rights; all three officials are elected by the National Assembly with
qualified majority. The Commissioner is nominated by the President of the Republic,
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while the deputies are nominated by the Commissioner himself, and therefore, the person
of the Commissioner depends on the President, while the deputies depend on the
Commissioner.

Nowadays, the function of the Commissioner in protecting rights plays a key role,
while at the turn of the Millennium, the fight against maladministration was given
priority, and the modern instruments of controlling public administration were considered
to be defective.?®

Following the termination of actio popularis, the competence of initiating posterior
norm control arose as a key function of the Commissioner for Fundamental Rights.
Today, in Hungary, it mainly depends on the Commissioner whether the Constitutional
Court can exercise the posterior norm control of the legal regulations, since the majority
of legal regulations are filed to the Constitutional Court in this way. With this function of
the Commissioner for Fundamental Rights, primarily the system-level violations are
remedied, and collective protection of rights is performed. It largely depends on the
approach of the Commissioner whether he places the emphasis of his activities on the
investigation of individual complaints or on the system-level, collective enforcement of
fundamental rights.

The ‘representation of interests’ of people in vulnerable positions can also be related
to the particularities of the activity of the Commissioner for Fundamental Rights. The
actions of the Commissioner revealed current social deficiencies, although this
undertaking does not fit into the activities of controlling public administration or into the
protection of fundamental rights.?® Additionally, the Commissioner pays special attention
to the enforcement of the rights of the most vulnerable groups due to his statutory
obligations.

The deputy Commissioner for the rights of national minorities continuously
cooperates in the revision and formulation of the legal regulations. In this regard, he
participates in the work groups organised according to various functional aspects, mainly
belonging to ministries, and maintains intensive professional relationships with the
organisations representing the interests and bodies national minorities. This reflects the
given social relations, formulates de lege ferenda recommendations.

Although the Fundamental Law talks about the protection of the rights of
nationalities, in practice it is difficult to separate the interest representation and legal
protection functions of the deputy Commissioner. Among the duties of the deputy
Commissioner of Future Generations, the representation activity will be even more
emphasised, because the future generation is not able to stand up for the protection of its
own interests at all.3® Here, the Fundamental Law is also more fine-tuned: the deputy
Commissioner protects ‘the interests of the future generations’.

5.1.2 Public interest litigation

Before 1 January 2021, the issue of why the Commissioner for Fundamental Rights was
left out from those entitled to exercise the right of initiating public interest litigation has
been raised on several occasions in the literature, since the Commissioner’s institution
possesses all capacities, making it suitable for being a more efficient institution for
protecting the rights of non-discrimination to a broader extent compared to the effective
regulations, with the competence of public interest litigation.

The legislator accepted this professional recommendation in an interesting manner: it
‘merged’ the Equal Treatment Authority entitled to file litigation of public interest into
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the institution of the Commissioner for Fundamental Rights, and the duties and
competences of the authority were taken over by the Commissioner. This means that the
Commissioner acts as a public administration authority, and the investigation of the
relationships and situations between private individuals has also become his competence
in cases promoting equal treatment and equal opportunities.?!

Although the legal environment of sharing the cases between the Ombudsman for the
Rights of Nationalities and the Directorate-General for Equal Treatment is clear, it shall
be assessed on a case by case basis whether the procedure shall be conducted according
to Act CXI of 2011 on the Commissioner for Fundamental Rights or Act CXXV of 2003
on Equal Treatment and the Promotion of Equal Opportunities.

5.2 Protection of rights by the Constitutional Court

In fundamental rights adjudication, the role of the Constitutional Court is primarily
determined by the fact that in the centralised constitutional court model dominating in
Europe, the norm control is reserved for constitutional courts.?

Basically, norm control has two types: abstract and specific. The first means that — at
the request of the entitled person — the Constitutional Court investigates the compliance
of a given regulation with the Fundamental Law in general, independently from a specific
case or procedure, while in the second case there is a given case, in which the
unconstitutionality of a given legal regulation or provision arises.*?

5.2.1 Abstract norm control as ‘collective redress’

Abstract norm control has two forms: preliminary and posterior. Preliminary norm
control is performed before the publication of the given legal regulation, which is
initiated by the National Assembly, or, if it has not exercised such rights, by the President
of the Republic; the posterior abstract norm control can be initiated after the publication
of the legal regulation.

With the termination of the actio popularis nature of the control of abstract posterior
norms, it became evident that the range of the applicants is also significantly narrower,
which resulted in the reduction of the decisions made in this competence. The persons
indicating the unconstitutionality of a legal regulation or a provision of a legal regulation
without certifying their own legal interest cannot turn to the Constitutional Court
anymore; they can only indicate the suspicion of unconstitutionality to the Commissioner
for Fundamental Rights, who — if agrees with this — may initiate the annulment of the
given provision in his own name.

When performing the statistical analysis of the submitted petitions, it can be
established that the petitioner competence of the Commissioner for Fundamental Rights
has become dominant. However, since 2013, the number of posterior norm control
procedures initiated by the Commissioner has decreased notably, reflecting the role-
dependence to the control of abstract norms.3*

Acting in this competence, the Constitutional Court has adopted several decisions
expressly affecting the collective rights of national minorities (e.g., the decisions
affecting the self-government and national assembly representation of minorities, or the
abstract norm control related to various provisions of the Act on the Rights of
Nationalities and review of conformity with international treaties’®).
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5.2.2 Specific norm control as individual remedy

As of 1 January 2012, Hungary offers not only collective but also individual fundamental
rights protection: in addition to norm control, the Constitutional Court was granted
authorisation for reviewing the constitutionality of judicial decisions. This means that
within the frameworks of individual rights protection, the Constitutional Court also
assesses constitutional complaints filed against the judicial interpretation of law (Art.27
of Act CLI of 2011 on the Constitutional Court). The German regulations of the
Urteilsverfassungsbeschwerde served as a reference model.

The narrow image of constitutional control over legislative acts may be widened by
the fact that the constitutionality review of the legal regulations is performed both in the
case of old-type and direct constitutional complaints and in the case of judicial initiative
as well.

The constitutional complaint serves as a special function of norm control, and it also
offers a remedy at the same time. This latter comes, on the one hand, from the fact that
the law calls this legal instrument a complaint, and on the other hand, from the fact that
after exhausting the ‘other legal remedies’ or ‘in the absence of other legal remedies’
conditions, the law grants it as the final legal remedy to the applicant.’”

The majority of the actual constitutional law complaints filed against court decisions
may be successful if the court violates an objective institutional protection obligation, for
example if it fails to properly grant the right to a fair procedure. Analysing the practice of
the Constitutional Court so far, we may establish that in these decisions the Constitutional
Court does not declare that the relationships of the concerned persons (organisations)
breach the Fundamental Law, but it rather formulated a constitutional requirement in
relation to the application of a given procedural legal regulation or a substantive legal
regulation.

We can hardly find any constitutional law complaint expressly concerning national
minority rights. The search function of the Constitutional Court’s website only resulted in
three matches when searching for ‘national minority’ and the related keywords, or the
procedure pursuant to Article 27 of the Act on the Constitutional Court (viewed
25 November 2022).38

5.3 Protection of rights by ordinary courts

In the American-type system, the judge does not apply the unconstitutional act. There is
no need for a separate constitutive action for ‘removing’ the unconstitutional act from the
legal system, just like the annulment in the European system. The establishment of
unconstitutionality is declarative, the court is not entitled to repeal the product of another
branch, but it makes a decision for its own and for the whole judicial system not to apply
the unconstitutional act. Therefore, this is an inevitable obstacle for politics, contrary to
the European systems, where the politics, in other aspects though, may re-formulate the
unconstitutional regulation.

In Hungary, ordinary courts are not entitled to refrain from applying unconstitutional
legal regulations applicable to the given case. If, in a case in progress, the court cannot
ensure the interpretation of a norm in accordance with the Fundamental Law with the
available interpretative tools, then it is obliged to initiate the constitutional court review
of the norm.
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5.3.1 The dual institutional framework of fundamental rights adjudication

Until 2012, the remedying of individual fundamental rights violations could only be
achieved with constitutional court procedures indirectly, and only if the fundamental right
was not violated by the individual decision but by the legal regulation supporting such
decision. In this manner, the result of the constitutional complaint procedure and the
specific procedure for posterior norm control initiated by the judge could have a rebound
effect on the individual case. The violations of individual rights were basically remedied
by ordinary courts and the parliamentary Commissioners.

The instrument of actual constitutional law complaint introduced as of 2012 makes it
clear that the courts are obliged to apply the Fundamental Law directly. In order to
enforce the fundamental rights properly in the activities of courts, the courts are required
to base their judgments directly and substantially on the regulations of the Fundamental
Law, even if the lower-level legal provisions do not reflect the contents of the norm
granted by the Fundamental Law. This means that these rules can be used not only for
revealing the constitutional contents of the applicable legal regulations or decrees, but
also independently, as a legal requirement, just like civil law, public administration law,
labour law or criminal law provisions. In the period prior to the ‘real’ or ‘individual’
constitutional law complaint, the violation of the fundamental rights granted by the
constitution did not allow enforcement of the right before the court in itself, directly,
without being reflected in a fundamental law or specialist law acts.*

Within the frameworks of the constitutional complaint procedure, a remedy forum —
the Constitutional Court — compares the decision of the ordinary court to the
Fundamental Law, and even enforces it by annulling the decision contrary to the
fundamental law. However, for the realisation of the remedial nature of the actual
complaint, the specific intervention and involvement of the Constitutional Court is not
necessarily needed. The pure existence of the procedure creates a preliminary legal
remedy nature irrespective of its nature as a posterior legal remedy. It is the result of the
latent potential inherent in the complaint that the fundamental law approach shall be
involved on an ex ante basis in ordinary court proceedings.*

5.3.2 Forms of collective litigation

Collective litigation mechanisms are very different in each legal culture. Basically, we
can talk about three forms:

1 procedures initiated by the state, municipality or other organisation/person exercising
state authority

2 litigation filed by civil organisations pursuing activities in the public interest
3 privately initiated collective litigation procedures.*!

This last instrument has become widespread traditionally in common law states, while the
first two forms are rather typical in the states of the continental legal system.*?

In European states, the subject matter of group litigations is the joint assessment of
actual financial damage arising from a specific service or legal relationship, but basically,
the determination of the scope of litigation is undoubtedly a legislative issue. Therefore,
the potential subjects of litigation are limited in the regulations and legal practices of the
different countries.
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While in the UK — due to the general nature of the regulation — the scope of group
litigation is not limited, which can also pose dangers,® in the countries of the continental
legal system, the sectoral approach is more typical (it can be applied to specified types of
cases).* This tradition has started to change recently: the new regulations often break the
mentioned limitations.*

The Act CXXX of 2016 on the Civil Procedure contain two kinds of mass litigation
tools: public interest litigation and joint litigation.*®

1 Public interest litigation is about litigation by a person or organisation authorised by
law for the public interest — besides or instead of the person primarily entitled to
initiate the action — without being the beneficiary or obligor of the litigation in terms
of substantive law. However, collective litigation cannot result in the individual
being prevented from turning to the courts for the protection of his rights in his own
name, and it shall not result in separate rights being granted to the individual and to
the collective, and the institution representing it. Public interest litigation is a
collective litigation with an opt-out system because the possibility to initiate action
in the individual’s own right is reserved if the beneficiary declares that he intends to
reserve such rights. However, in order to make this statement, he shall be notified of
the final decision.*’

In a public interest action, besides the establishment of unlawfulness, specific legal
remedy may also be requested; however, it is clear that the legal effect only covers
the members of the group.

The rules applicable to public interest litigation are present in various sectoral acts.*®
Chapter XLII of the Code of Civil Procedure actually supplements the sectoral legal
regulations by laying down the procedural frameworks of this litigation (filing
litigation, contents of the decision, res iudicata, limitation period, and so on). These
rules are applied as general rules, compared to which various sectoral public interest
litigation may deviate in separate rules. It is important to highlight though that the
rules of the litigation types are only enforced if the substantive law expressly
requires s0.%

According to the ministerial explanation of Article 571 of the Code of Civil
Procedure, “[sJome of the public interest actions are initiated by the prosecutor,
others by public administration bodies, and in certain cases, other (for example civil)
organisations may also be entitled to initiate litigation. Some public interest actions
aim at having declaration or law amendment type legal consequences, while others —
based on statutory authorisation — are also suitable for enforcing financial claims.”

The public interest action regulated by the Act on Equal Treatment and the
Promotion of Equal Opportunities can mostly be related to national minorities.* This
provision refers to the essential trait of an individual’s personality, including, among
others, the national minority, religious beliefs, or gender. It is completely obvious
that the prejudice affecting a whole national minority or part of it — directly or
indirectly its members — due to unlawful discrimination, may have long-term effects
on the social image of the given minority, and may cause serious fears and identity
crises in various members of the community.

The Equal Treatment Authority>! filed only one single public interest action due to
the violation of the requirement of equal treatment, which did not have any minority
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relevance,’? but civil organisations have commenced several public interest
litigations, for example due to the unlawful separation of Roma and highly
disadvantaged children.>?

As of 2018, in addition to the procedural rules of public interest actions, the Code of
Civil Procedure introduced the instrument of joint litigation, where the possibility of
initiating litigation lies with the private parties whose consent is required for
commencing the litigation. The solution, allowing only the authorised organisations
to file joint litigation, excludes the individual incentives from the system, limiting
the number of these actions. In this regard, however, the balance between supporting
and limiting such actions shall be achieved carefully. The possibility to initiate the
action by anyone would not make this instrument attractive until the legal expenses
are regulated by the loser pays principle according to European traditions.>

It is the essence of the joint litigation that the plaintiffs do not initiate individual
proceedings separately, but instead file a joint action; the plaintiffs with identical
claims are represented by the representative plaintiff. This is a so-called opt-in type
collective litigation instrument,> which can be used in cases with specific topics and
allows several persons within the same litigation (not by combining and not
according to the rules of the joinder of parties) to enforce their representative rights
(claims supported by joint legal and factual basis). The two most important effects of
the joint litigation are on the one hand, that the law is applied to the participating
plaintiffs uniformly, i.e., they cannot take different steps, and on the other hand, that
the action results in a matter adjudicated to them (res iudicata) — legally only to the
group members.>

The legal regulation stipulates several preconditions concerning the joint litigation:
e [t can be initiated by a maximum of ten plaintiffs.

e They have suffered the same or at least similar prejudice, due to which they
have the same claims.

e The joint litigation form shall be permitted by the court. The granting of
permission depends principally on the certification of the representativity of the
supporting circumstances, on whether the claims of the plaintiffs are actually the
same. If the court does not permit group litigation, the plaintiffs are not
prevented from the litigation, but in this case, they shall initiate the action
individually.

e The plaintiffs are required to conclude a contract before initiating the procedure.
In this contract, they shall agree, for example, on the representative plaintiff and
the deputy, on whether the approval of the other plaintiffs is necessary for the
statements of the representative plaintiff and the deputy, and on the ratio of the
advance payment and settlement of the legal expenses by the plaintiffs.

When the Code of Civil Procedure transposed the new collective legal remedy
mechanism developed in other legal system(s), the possibility of abuses had to be
eliminated to the greatest extent. The legislator was therefore careful not to develop
an opt-out system in accordance with the European conditions, or a mandatory type
of group litigation procedure, but an opt-in system, and within this, it established a
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so-called /itigation contract for the internal relations of the group, with the help of
which the parties can settle their legal relationships.

The legislator also strived to eliminate such risks partially by limiting the material
scope of joint litigation. This tool may only be initiated in labour litigation,>” for
legal disputes related to consumer agreements and in case of damages arising under
the scope of environmental protection.’® The question was already raised at the
meeting of the Civil Procedure Codification Committee of whether the potential
subjects of the litigation are required to be ‘narrowed’ or if there is no need for such
limitation. The Committee — considering the prevention of abuses — accepted the
argument that it would be appropriate to introduce the instrument for a reduced
number of matters, not excluding the possibility of future expansion.

In the future, the material scope may be extended, and therefore, we examine the
possibility of the enforcement of personality rights related to being part of a specific
community as specified in Article 2:54 (5) of the Civil Code:

“[Alny member of a community shall be entitled to enforce his personality
rights in the event of any false and malicious statement made in public at large
for being part of the Hungarian nation or of a national, ethnic, racial or
religious group, which is recognized as an essential part of his personality,
manifested in a conduct constituting a serious violation in an attempt to damage
that community’s reputation, by bringing action within a thirty-day preclusive
period. All members of the community shall be entitled to invoke all sanctions
for violations of personality rights, with the exception of laying claim to the
financial advantage achieved.”

The institutional basis of this legal protection instrument is found in Article IX (4)
and (5) of the Fundamental Law, introduced by the fourth amendment of the
Fundamental Law (25 March 2013). This amendment extended a legal concept
basically developed for the protection of minorities to the protection of the dignity of
the Hungarian nation, which, however, may raise constitutionality concerns as well:
it may have freezing effects on political speeches and urges self-censorship in
relation to the negotiation of public matters (Tota case>). In the context of protecting
the ‘majority’, i.e., the Hungarian nation, the key terms and concepts of
non-discrimination and the protection of minority rights cannot be interpreted. It
would be more appropriate if, for the protection of the dignity of the Hungarian
nation, the norm text itself contained exceptions for political critics and the freedom
of science and arts.®

In relation to the interpretation of the aforesaid text of the Fundamental Law,
Decision 6/2021 (II 19) AB of the Constitutional Court established:

“[IIn order to protect the dignity of the Hungarian nation, national, ethnic,
racial and religious communities, freedom of expression and thus speech on
public affairs may be constitutionally restricted. Freedom of expression does
not extend as far as protecting arbitrary communications about communities
that fall outside the scope of public debate and are intended to incite mere
hatred, degrade the human dignity of members of the community, use seriously
offensive or abusive language or otherwise cause the injury of rights. Exercise
of the freedom of expression may not be directed to such an end. Nor should
the expression of an opinion in a public debate involve a violation of the
inalienable core of human dignity, and thus a manifest and serious deprecation
of the human status of the persons belonging to the community.”¢!
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We can also find opinions according to which the regulation mentioned above is
discriminative, because it only grants the ability to bring action to people believing
their rights were violated for being part of the Hungarian nation, or national, ethnic,
racial or religious communities, but not for their sexual identity or orientation.
Although this problem originates in the regulations of substantive law, it also arises
in relation to procedural law issues, since these two exist in close cooperation.

Considering whether the regulation can be applied, it is an important question if in
the case of the violation of rights of a community, can the violation of individual
rights be established. The violation of the personality right can only happen if the
belonging to the given community is so closely related to the individual’s identity
and integrity that the discrimination of the group is ‘associated’ to the members of
the group, too. For this to occur, the violating behaviour shall address the essential
trait of the personality, and the concerned community shall be a sufficiently defined
community. The meaning of seriously offensive or unjustifiably hurtful violations
and the limitations of ‘association’ shall be defined by the legal practice uniformly
and accurately, considering the arguments concerning the protection of national
minorities and the true nature of hate speech.5?

As regards practice, it seemed to be difficult for the courts to handle the multitude of
actions filed separately due to hate speech. The Code of Civil Procedure transposed
the previous regulation, trying to resolve this problem by the joint handling of cases
and by apportioning the sanctions.

Of course, it is of key importance that socially disadvantaged persons receive legal
assistance and the group in need of support defined by law could even be extended in
order to provide professional legal consultation and legal representation to more
people for enforcing their rights. It is likely that in the case of collective litigation,
legal assistance can be operated more efficiently and smoothly.

6 Conclusions

In international legal literature, the issues of national minorities are considered sensitive
and difficult matters: the countries of Europe have very different minority policies, often
with complex systems and interconnected institutional networks.

As we have seen, the development of the minority policy of a state depends on a great
variety of factors, such as geography, the historical background, the geopolitical
situation, the number of national minorities living in the state and their proportion in
society, and so on. Often the states are reluctant to acknowledge national minority rights,
especially collective rights as rights in the strict sense of the word; this is rather included
in the constitutions as the state’s objective.

In Hungary, both individual and collective minority rights are normatively protected.
Normativity, however, means not only the obligation to establish and setup rights
protection institutions, but also to make these inevitable, and to develop them to
guarantee instruments protected by law.5

With the termination of actio popularis in Hungary, the range of applicants initiating
posterior norm control procedures became significantly narrower, and simultaneously,
the number of decisions on collective redress also decreased. As of 2012, it mainly
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depends on the Commissioner for Fundamental Rights whether the Constitutional Court
can exercise this competence.

The legislator accepted the professional recommendation in a unique manner,
according to which the Commissioner for Fundamental Rights shall possess the
instrument of public interest litigation: the Equal Treatment Authority holding the same
power was abolished, and its duties and competences were assigned to the Commissioner
for Fundamental Rights.

As the instrument of joint litigation matures, it becomes possible to use this tool to
protect the rights of minorities, especially in cases of damage to the reputation of a
community. The expansion of the material scope of joint litigation can de lege ferenda be
suggested for actions concerning the enforcement of personality rights related to being
part of a community, too.
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