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1

Introduction

Given the undoubted importance of commercial contracting in the international arena and
the undoubted role that the Unidroit Principles and the Vienna Convention play in the
legal landscape for the regulation of cross-border contracts, it was necessary to work on a
unifying text for Latin America that fulfil a similar function. The growing development
of regional trade, generated concern for considering a common regulation, taking
advantage of the presence of a single thread of its legal culture and the language unit of
the continent. In that context, in January 2018 the text of the Principles of Latin
American Contract Law (PLACL) was officially presented1 and published,2 not only in
Spanish but also in English, French, and Italian. In the following pages, after briefly
introducing the process of drafting them, some general considerations will be made
regarding contractual remedies3 as an introduction to this new text.
Copyright © 2020 Inderscience Enterprises Ltd.
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The process of creation and function

After nine years of meetings and activities, which were spearheaded by the constant work
of the group’s coordinator, Prof. Carlos Pizarro, and assisted by Prof. Claudia
Bahamondes,4 the work of academics from universities in Argentina, Brazil, Colombia,
Chile, France, Guatemala, Paraguay, Uruguay, and Venezuela was completed.
Essentially, the text was developed in two stages: first, a questionnaire5 was created
and completed by each country; second, the completed questionnaires served as a
background for the creation of a text that, in its final version, contains 123 articles.
The group met almost annually6 and, during PLACL’s development, there were three
prior drafts. The first one was presented, without numbered provisions, in two
congresses, in 20127 and 2013.8 Then it progressed to an outline draft of 111 articles in
20149 and to a third draft of 120 articles in October 2015.10
The final text has also been developed through the submission of drafts for criticism
and feedback at several ad hoc international events, specifically in United Kingdom,11
Spain,12 and Chile.13
Throughout this process, the scholars addressed, prior to the final version, issues such
as good faith,14 price reduction,15 (non-)performance and means of relief,16 mistake, and
initial impossibility.17 More generally, it addressed contract defects,18 la laesio,19 the
concept of contract and its elements,20 and formation of contract,21 as well as considered
a general overview,22 the European harmonisation process,23 and United Nations
Convention on Contracts for the International Sale of Goods (CISG).24
As the coordinator of the group, Carlos Pizarro explained that the project was
initiated at the International Congress on the Transformations of Contract Law between
France and Latin America, which was held in Rennes in 2009.25
The Fondation pour le Droit Continental and the Fundación Fueyo Laneri
(Universidad Diego Portales)26 have played a fundamental role in the sponsorship of the
project, which essentially has two purposes.
The aims of the project are to identify and highlight the Latin American legal identity
and, at the same time, to innovate it;27 an attempt has been made not only to rescue Latin
America’s own legal culture, but also to provide an instrument that translates the
jurisprudential and doctrinal evolutions that have been consolidated over the decades and
that also offer a modern vision of the legal reality of contract rights.
Thus, ‘our objective could never have been to create a model code or an idea of
uniformity in contract law. The objective therefore was (…) provide inspiration or better
solution for courts and judges in the name of lex mercatoria’,28 an aspect that is expressly
reflected in article 2.29
Most of the Latin American civil codes have remained largely unamended, except for
reforms in Brazil30 and Argentina31 that have partially restructured the work developed by
Dalmacio Vélez Sarsfield or Augusto Teixeira de Freitas who, together with Andres
Bello, played an unquestionable role in the codification of the Latin American process.32
Bello’s Code of 1855, drawn up long before many European codes, has substantially
influenced many of the Latin American countries that were initially involved in
PLACL.33
It is striking that Bello’s Code has been considered an untouchable code and that any
reforms have occurred through individual practices, leaving intact the law of obligations
and contract. In this sense, there is even more justification for the establishment of
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Principles that try to revisit the current situation and deliver a future model for all legal
operators that freely wish to adopt them.
Latin America’s common language of Spanish and the previous European and
international models of harmonization or unification (v.gr. CISG, Principles of European
Contract Law – PECL – UNIDROIT Principles for International Commercial Contracts:
UPICC) have been a facilitating and accelerating vehicle for a process that, for this
reason, should not have taken almost a quarter of a century to occur after it happened in
Europe.34
Before analysing contractual remedies, it is also appropriate to note that PLACL has
identified three supra-criteria that serve to resolve doubts in the application of its
provisions. Therefore, there are three express ‘general principles of principles’ that are
fundamental: freedom of contract (art. 5), binding force of contract (art. 6),35 and good
faith (art. 7).
The inclusion of these supra-criteria is thought to record the principles that clearly
frame the tradition of civil law, although they are also expressly included in other
provisions.36 This does not mean that criteria properly characteristic of the common law
were adopted by PLACL, such as the reference to reasonableness, although it appears
they have been in a limited way.37

3

Performance and non-performance

In the first draft, one of the radical changes from the traditional Latin American vision is
the incorporation of express definitions of performance (art. 77) and non-performance
(art. 85) that essentially mirror each other.
One of the most important issues that have generated a long debate in the study group
has been performance to adopt.
The adoption of subjective performance would have made the fault of the parties
relevant and provided a system of special means of relief as opposed to objective
performance, which dispenses with fault and adopts only a general system of means of
relief.
The practical consequences of the choice affect the theory of risks and the role of
initial impossibility. Adopting the objective non-performance implies their absorption in
non-performance. On the other hand, according to the subjective non-performance, the
initial impossibility would cause the lack of purpose and therefore the absolute nullity of
the contract.
Finally, another consequence of adopting an objective conception is to move away
from a system of exoneration in the case of an Act of God. In this case, an Act of God
does not eliminate the exercise of the means of relief applicable to the specific case.38
The difference between the obligation and responsibility of the subject is clearly
highlighted, and PLACL adopts a more favourable view to the obligee. In case of an
objective impossibility39 of performance, the obligee will have a whole series of remedies
dispensing with the obligor’s fault. Therefore, an Act of God will not operate as an
exemption from liability but will only serve to avoid imposition of damages against the
obligor.
A broad concept of non-performance is also adopted, based on CISG’s influence
(art. 87 PLACL).

262

A. Ferrante

It has been discussed40 whether to add late performance, although it has not been
finally introduced. However, it was agreed that a note in future official comments should
clarify that the broad notion of non-performance includes three modalities: nonperformance, late performance, and defective performance.41 With respect to the first
draft, the definition of ‘defective performance’ (old art. 7.5 unpublished draft in
performance section) has been omitted.

4

Contractual means of relief system

The study group analysed42 the restructuring of the contractual means of relief in favour
of the obligee and assessed whether priority should be given to specific performance over
other means or whether to disassociate from this hierarchy, even allowing for damages to
be claimed separately (or in conjunction) with the remaining means of relief.
The traditional remedial system of contractual liability, which essentially (and
expressly) provided for the priority of specific performance or termination of the contract
(and damages), is abandoned. In this sense, the range of means of relief is extended for
all contracts, and there is a choice between
1

specific performance

2

price reduction

3

termination of the contract

4

suspension of performance43 and

5

damages (art. 91).

Article 91 does not really provide for a free choice between them because it states that
‘the obligee may, at its discretion and as appropriate, exercise…’.
Thus, the discretion is limited by certain incompatibilities (nachfrist: art. 93 (2), price
reduction: art. 96 (2)) or by the onus to exercise the means of relief because the obligee
may not demand performance or termination of contract if he has not given notice of the
non-conforming performance within a reasonable time after he should have become
aware of it (art. 92).
There are also some express limitations in the case of non-performance that is not
fundamental. In this case, the replacement (not the repair) cannot be exercised [art. 95
(2)] because this is often more costly than repair.44 Also, termination of a contract
requires a fundamental non-performance [art. 97(1)], an aspect not expressly regulated in
the codes but nonetheless accepted unanimously by the évolution prétorienne.45
Another novel aspect of Latin American systems is the express regulation of gross
disparity and, if the performance is extremely burdensome for the obligor, this operates
as a limitation on performance [cf art. 84, art. 94(2)].46 Specific performance has also
another limitation: ‘it may not be demanded when it represents an injury to personal
dignity’ [art. 94 (2-c)].
Based on European influences, it is important to emphasise that another means of
relief cannot be demanded if the obligor has another means of relief suitable to satisfy the
interest of the obligor. PLACL also establishes some express compatibilities in relation to
damages [art. 91 (2), art. 93 (2)], or penalty clause (arts. 115 and 116).
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4.1 Specific performance
The contract may also be performed by a third party (art. 82)47 and PLACL clearly
identifies repair and replacement within specific performance, despite not expressly
cataloguing them within the means of relief (cf art. 91, 94, and 95).

4.2

Termination of contract and price reduction

Termination may be determined by a court or by notice (it shall be effective upon receipt,
art. 98), and it is expressly provided that it can occur only in a case of fundamental nonperformance. Another important novelty is that ‘reciprocal non-performance shall not
prevent the termination of the contract’ (art. 97.2). The effects of termination and nullity
are put together as in new French civil code’s general system of (cf arts. 119–123
PLACL; arts. 1352-1352-9 Frcc).
It is also important to highlight that an express provision regarding the partial
resolution initially contained in the 2012 draft was eliminated and now there is a change
of vision because for article 99 (1): ‘termination extinguishes the effects of a contract,
unless it is partial’.48
Price reduction is also renewed and consolidated as a means of relief for all contracts.
Despite the adoption of a calculation method similar to CISG (cf art. 96 PLACL, art. 50
CISG), the judge may adopt another method of calculation.49

4.3 Damages
As for damages, it should be noted that its full autonomy [art. 91 (2)] is expressly
provided for with respect to the other remedies, reflecting a reinterpretation that modern
doctrine and jurisprudence have made of the literalness of Latin American provisions.50
In the meetings in Santiago (2016) and Bogotà (2017),51 the drafting of the rules was
simplified and perfected, and now it is clearly stated that ‘the recovery of damages covers
monetary and non-monetary harm’ (art. 105).52
For damages, three important provisions are referenced: the foreseeability of harm
(art. 107), the contribution of the obligee to its harm (art. 108), and the mitigation of loss
(art. 109).
A damages limitation is established ‘for the harm at the time of conclusion of the
contract and that results from its non-performance’, excluding damages ‘in the event of
fraud or gross negligence of the obligor’ (art. 107). In these provisions, a norm of
predictability that is characteristic of Latin American culture,53 of French influence54 and
also used in a modern soft law instruments.55
However, when adopting a concept of objective non-performance, all references to
default56 are left behind, making it explicit that ‘[i]f non-performance is the result of an
Act of God, there shall be no grounds for damages’ (art. 104.2).
PLACL introduces the reduction of compensation when the obligee has contributed to
the non-performance, adopting a principle consolidated by Bello in matters of
extracontractual liability57 and that is characteristic of modern European law of
obligations.58
Finally, the text introduces the mitigation of loss, a totally innovative aspect for Latin
American law,59 intermingling the positions of European reform proposals.60
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‘If non-performance is the result of an Act of God, there shall be no grounds for
damages’, although the obligor’s conduct influences his responsibility by expanding the
content of damages in the event of fraud or gross negligence, limiting that of the other
party if he is not proactive, and complementing the limitation imposed by nonperformance due to the obligee’s own acts or omissions, which prevents the use of means
of relief.61

4.4 Substitute transaction
In the Santiago meeting in 2016,62 the substitute transaction was eliminated (art. 103 draft
2014; art. 112 draft 2015).
Originally the justification that was indicated to introduce it, was the supposed greater
facility of the calculation of the damages. However, it was preferred not to introduce it
since the calculation does not turn out to be complex, since the same result is reached by
adding up the amounts of money that are produced by the restorative effects of the
resolution and the amount of damages.
Although the PLACL does not foresee it, the express existence in the Latin American
Codes of the differentiation between loss in profit and consequential damages, turns out
to be sufficient not to introduce a foreign and unknown institution such as the substitute
transaction, preferring the traditional use of national regulations. The possibility of
requesting a termination (which, for its effects, will return what it has already been paid)
plus the consequential damages, that is, the effective decrease in assets (the overprice
paid for the replacement object) replaces, in Latin American systems, the Substitute
transaction and so it has been considered not to introduce it.63
Here, CISG’s influence (arts. 75 and 76) gives way to a simpler text that, from the
civil law system, produces an identical calculation, with institutions of civil law and of
broad knowledge in Latin America.
Likewise, it was considered64 that if PLACL did not want to introduce calculation
methods in other more complex circumstances – such as loss in profit or loss of
opportunity – a fortiori it was not appropriate to do so in this case. Although PLACL
provide for a termination by notice (cf. art. 98) – which could justify a rule on substitute
transaction – finally, it has been considered not to include it because it is a trendfully
distant institution from the tradition of Latin American legal systems.

4.5 Commodum representationis
Although not expressly included in art. 91, there is another means of relief: commodum
representationis [art. 94 (2-a)], that is, the obligee may require that non-performing party
assign its rights and actions against third parties. In this sense the provision, of French
influence (cf old article 1303 Frcc; new article 1351-1 Frcc) is extended respect to the
only application in case of loss of good (v.gr. as in art. 1677 Chcc and art. 1736 Colcc).

4.6 Nachfrist
One of the innovations introduced in the last meeting of the Principles is the period for
cure contained in article 93, which is not a Latin American feature. This provision is
introduced to favour the obligor to avoid a group of means of relief and a concept of
non-performance pro creditore.65
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So ‘unless non-performance is fundamental, the obligee must allow an additional
period of reasonable length to cure non-performance’ [cf 93 (1)].
The term allows the obligor to cure and avoid the obligor’s means of relief,
notwithstanding its right to claim damages. A cure period of German origin (nachfrist)
was chosen. Although a cure period is only a possibility in CISG (art. 47 ‘The buyer may
fix’), PLACL transforms it into an obligation (‘the obligee must allow’, art. 93 PLACL).
This change eliminates the possibility that the obligor proposes a new period (cf art. 63
CISG), but a further offer to cure (except in the case of an essential term) should be
accepted based on the principle of good faith.
The reference to the ‘period of reasonable length for cure’ in article 93 emphasises
that any express term in relation to performance is eliminated.
Prior to the 2013 draft, article 92 provided that ‘the period may never exceed two
years from the execution of performance’. Also, it was provided that when terminating a
contract, ‘if the performance is imperfect, the notice must be made within a period of 15
days from the notice of art. XX’. Now, all references to a specific time period to cure are
eliminated66 to give greater elasticity to the system (cf arts. 97 and 98).

5

Conclusions

There are two points to understand about Latin American law: the importance of the
French influence and the existence of a model, the Bello’s Code, that has prevailed in
many countries.67
However, the dissemination in Latin America of the European unification movements
imposed the need to rethink some visions and understand that, in the context of
modernisation of the law of obligations, it was appropriate to modify the rules of the 19th
century. Additionally, since PLACL’s process began, the Argentine68 and French69 civil
codes have been reformed.
The CISG or other instruments such as UPICC, PECL, and DCFR influenced this
process. All of this is also reflected in the contractual remedial system. It must be
understood that America is a continent that was created through European colonisation
and that the law in Latin America did not originate on its own (except for indigenous
law).70 This is reflected somewhat in the current PLACL.
Although PLACL does not reflect all Latin American countries, as an academic
reference text, it can be a model for Latin American legislators and can be used in
arbitration, as an alternative to 19th century Latin American codes.
That is why PLACL has renewed stagnant codes, in which there has been little reform
due to the absence of an effective legislative institution71 or political instrument (such as,
mutatis mutandis, the European Union), despite the advantage of Latin American
countries sharing a common language.
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