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1 Introduction

The Euratom Treaty has largely remained in its original 1957 state until today," whilst the
EC Treaty and the EU Treaty have been amended several times and with many
substantive changes and additions. Given that the situation of the nuclear industry has
developed since 1957, and that circumstances have changed considerably since then,
quite a few of the Euratom provisions are regarded as outdated, inadequate or obsolete,’
whilst other provisions are not included although there is a strong support, at least in
some Member States or from some groups that they should be.’ Nonetheless, despite
being intended to mark a new era of European integration in the new Millennium, the
proposed ‘Treaty establishing a Constitution for Europe’ did not address any of these
concerns. It excluded the Euratom Treaty from the process, leaving it on the sidelines, to
be merely annexed to the ‘Constitution for Europe’ by the very last protocol,’ which was
to make a few amendments to it. As the future of the Constitution appears rather
uncertain at present, we will not concern ourselves with it in too much detail any more.’
With regard to the Euratom Treaty it did not change nor improve much. Amendments to
the Constitution would have been necessary anyway, due to its many deficiencies, and
thus also to cater for the specific problems of the nuclear sector appropriately. In what
follows I shall concentrate on the most important substantive issues for reform of the
Euratom.

2 The Euratom Treaty — a fossil?

Given its age and its largely unamended state the Euratom Treaty has often been called
a fossil, particularly by those who wish to phase out nuclear technology for
energy generation altogether.” Others warn that its radiation protection and safeguards
standards’ are as valuable as ever and must not be abolished, but, if anything, updated or
extended.’ There are also some features that are open to more general criticisms, and
where reform seems desirable, regardless of the position one takes towards nuclear
technology.” These include provisions which do not appear to meet today’s requirements,
such as

e the Treaty objective of promoting the ‘speedy establishment and growth of
nuclear industries’

e the existence of provisions which have never been applied as intended by the
authors of the Treaty and

e FEuratom’s democratic deficit and ensuing lack of legitimacy,

and other provisions whose legal drafting is unclear or inconsistent with other EU law,
resulting in

e uncertainty with regard to the scope of Euratom competences, their
delimitation from the EC’s competences on the one hand and from the
Member States’ competences on the other, including the lack of
provisions or clear competences with regard to nuclear safety, that is,
the safety of installations, decommissioning and waste management,
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e the inconsistency of the Euratom Treaty with EU Treaty and EC Treaty
provisions and principles, in particular, the incompatibility with the
establishment of a free energy market and the relevant provisions on state aids
and subsidies,

e the lack of integration of environmental protection requirements,
e the opaque architecture of the EU and the Communities.

I will not be able to address all these issues in equal depth in this short paper, but will
have to focus on a few points from this list.

2.1 The treaty objective of promoting nuclear industries:
a legitimacy problem

Whatever the attitude towards the use of nuclear technology for the generation of energy,
the Treaty objective of promoting nuclear industries would not be included in the same
way in a Euratom Treaty drafted today, and by today’s Member States. In the 1950s,
nuclear industries in the (then) Member States, as elsewhere, were still in their infancy.
This is not the case any more. The nuclear option may not, or not fully, have fulfilled its
prospect of contributing to the raising of the standard of living in the Member States, but
nuclear industries have been established in those Member States which decided in favour
of this option. At the same time, a common nuclear industry of the Community never
materialised: industries remained national. Indeed, a common nuclear industry seems
now an even remoter possibility after the accession of several non-nuclear Member
States, and the decision to phase out nuclear energy generation in a number of others,
including Germany. Given the opposition to such industries from many European
citizens it cannot be justified any more to make the aim of promoting nuclear industries,
and the privileges attached to it, such as the provision of funding and a far-reaching
exemption from market liberalisation, a binding matter for all Member States. After all,
only three of the ‘old” 15 member states have not taken a negative decision on the use of
nuclear technology for energy generation; developments in the five new Member States
who have nuclear power plants on their territories and appear to welcome them for the
sake of energy supply relatively independent from foreign, particularly Russian, sources,
remain to be seen. The legitimacy of spending considerable amounts of taxpayers’
money'’ on an industry many European citizens do not wish to support is questionable.
The other treaty privileging a certain source of energy, the Coal and Steel Treaty, expired
in 2002, and, from the point of view of democratic legitimacy, at least the privileges for
nuclear industries should follow."

However, it also remains to be seen whether the opposition to nuclear technology
will remain as strong as it is at present, given that nuclear technology may actually
contribute to mitigate climate change: nuclear power plants, once built, do not emit
carbon dioxide. The Commission claims that a possible reduction of 7% in emissions by
2010 is achievable by the use of nuclear energy generation, and suggests that tackling
climate change will become even more difficult without the nuclear option.” In addition
to the problems of climate change, technological progress may further improve nuclear
safety, thus lessening public resistance against nuclear technology.
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2.2 Euratom’s democratic deficit

The question of the continuing legitimacy of the aims of the Euratom Treaty takes me to
the first major point of criticism, its democratic deficit. The Euratom Treaty has hardly
been amended with regard to the position of the citizens’ representative, the European
Parliament, at least not with regard to the legislative process."” The EP still only enjoys at
best a right to be consulted on a proposed piece of secondary legislation; sometimes there
is no obligatory participation of the EP at all. For example, with regard to external
relations, the EP only has a say if the Commission voluntarily seeks its opinion.
Consequently, legitimacy of secondary Euratom legislation is provided indirectly via the
Council of Ministers, that is, the Member State governments, which, in turn, are
controlled by the relevant Member State’s parliament, with all the deficiencies attached
to this process with regard to lack of information, majority voting, secrecy of Council
proceedings and the need for compromise. The consultation of the EP may have an
additional, but merely supplementary function in providing legitimacy."

With regard to secondary legislation, legislating without EP participation or after its
mere consultation has been considered more and more unacceptable for the EC,
considering the depth of regulation and its impact on the individual citizen."” The same
would appear to apply to the Euratom, although there is one crucial difference:
the Euratom Treaty deals with a very specific and technical area, far beyond
the understanding of the ordinary citizen. As opposed to this, the EC Treaty is a
framework treaty. As a rule, such a framework treaty cannot include provisions which
would all be specific enough to make its secondary legislation sufficiently predictable to
extend the legitimation stemming from ratification to each and every legislative act made
under it. Thus, democratic legitimacy provided initially by ratification would be even
weaker for the EC Treaty than for other, more specific international agreements such as
the Euratom Treaty. However, this is not to say that democratic legitimacy with regard to
the latter is satisfactory.

It is thus regrettable that the Euratom legislative procedure was omitted from the
democratisation of the legislative process by the proposed EU Constitution: only with
regard to the EC area the Constitution would have improved the situation by making the
codecision procedure the regular legislative procedure for ‘proper’ legislative acts
(and even here this was subject to numerous exceptions'). In the Euratom Treaty the
legislative procedures prescribed by the individual legal bases were to remain the same
(consultation or no participation of the EP). Thus, the codecision procedure would not
have been extended to the Euratom area, although, nominally, the Constitution
provisions on the legislative procedure were to apply to it as well (Article 3 Euratom
Protocol). Accordingly, the Constitution would not have improved the democratic
legitimacy of secondary legislation based upon the Euratom Treaty.

An additional problem with regard to democratic legitimacy arises from the process
of ratification of the Treaty by Member State parliaments prior to its entering into force
in 1958, and of the ratification of any accession and amendment treaties. Democratic
legitimacy of the Euratom itself and its secondary legislation relies on this ratification, in
particular due to the deficiencies of indirect legitimation via the Council. However, such
ratification will often have been achieved by way of a package deal, as a price to be paid
for EU membership or for progress in European integration in other areas, not due to the
will to actively promote nuclear industries; this applies in particular to new non-nuclear
Member States such as Austria.
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Here the failed Constitution would in fact have provided an instrument to ensure
legitimacy of Euratom membership: it would have become possible to become or remain
a Member State of the EU without being a Member State of the Euratom (Art. I-58 — I-60
Constitution/Art. 3 Euratom Protocol); those Member States that would choose to remain
a Euratom Member would do so covered by the legitimation of their domestic
parliaments. This remedy to the problem of legitimacy will be taken up again when
considering enhanced cooperation as a solution.

Another legitimacy problem arises from the lack of transparency of Euratom law due
to gaps, provisions deviating from practice or secondary law, etc., some of which will be
explained in the following. The common problem of such lacks in transparency is that
the citizens and their representatives in parliament can only legitimate what they can
come to at least some basic understanding of,” and, as will be shown, this is not always
certain with regard to Euratom law.

2.3 Competences: unclear delimitations, gaps and overlaps

The legislative competences of the Euratom are not always clearly delimited from those
of the Member States; in addition, there are gaps and overlaps with EC legal bases: such
problems arise whenever several legal regimes apply simultaneously in the same area."”
Accordingly, Euratom competences have repeatedly given rise to litigation before the
European Court of Justice (ECJ). One set of cases'’ concerned post-Chernobyl-legislation
on contaminated food, regarding which there is an overlap of EC legislative competences
for common commercial policy and the internal market on the one hand and the Euratom
competence for radiation protection on the other: there the ECJ decided as to the
‘correct’ legal basis to be used on the basis of the ‘centre of gravity’ of the individual
acts. In doing so it accepted that, generally, EC legal bases could apply in the area of
Euratom law as long as the relevant Euratom provisions were not conclusive. What is
striking about these cases is that the substance of the legislative acts concerned was
nearly the same, but the result found as to the correct legal basis, mainly grounded on the
objectives of the acts, varied. Thus, there is not much legal certainty as to which of
several relevant legal bases to apply at present. The post-Chernobyl-case between the EP
and the Council also illustrated the democratic deficit of the Euratom discussed
previously, as the relevant difference between the legal bases was the amount of
influence accorded to the European Parliament and each Member State in the legislative
procedure.”

Secondly, with regard to the delimitation of Euratom and Member State competences
it must be noted that the regulatory competences of the Euratom are restricted in scope,
that is, largely to radiation protection and safeguards. Thus the Euratom competences
have often been construed broadly to avoid gaps in the competences system;” however,
not all Member States have always immediately accepted this. The ECJ first had to
decide how far Euratom competences were affected by the 1979 IAEA Convention on
the Physical Protection of Nuclear Material, Facilities and Transports.” The ECJ* held
that, under the Euratom Treaty, the Member States could only participate in the
Convention subject to the condition that the Euratom was a party to the latter on the
same lines as the Member States in so far as its own powers and jurisdiction
are concerned; the powers concerned were ‘no fewer than four individual chapters of the
treaty’, namely the chapters relating to supplies, the nuclear common market, safeguards
and property ownership. Similarly, in a more recent case™ the ECJ was called upon to
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decide to what extent the Euratom should be a party to the IAEA’s Nuclear
Safety Convention, in particular, whether the Euratom’s legislative competence
for radiation protection extended into the area of nuclear safety of installations,
which is otherwise left to the Member States. The ECJ held that Euratom’s radiation
protection competence does extend into the area of nuclear safety, as effective radiation
protection required addressing the possible sources of radiation, however, the exact
extension of the radiation protection legal basis into the area of nuclear safety remained
open.”

The underlying problem is that, as the Euratom Treaty does not include any explicit
legal basis with regard to nuclear safety, secondary legislation in this area can only be
made as an adjunct to activities in related areas, in particular, radiation protection,
research and investment.” Accordingly, the Euratom research programmes have included
safety issues from the beginning,” and the Euratom engaged in considerable activities to
improve the safety of nuclear installations in the Middle and Eastern European and
CIS states, in particular, by providing financial support for the upgrading of safety of
nuclear power stations.” However, the attempts by the Commission to implement
the Nuclear Safety Convention by introducing a Directive on nuclear safety as part of its
‘Nuclear Package’ have so far failed.” This raises particular problems with regard to
international agreements, which, like the IAEA Conventions mentioned above, must be
concluded as ‘mixed agreements’, with the Euratom and its Member States being parties
to the agreement at the same time. In particular, this may result in an inability to use the
advantages EU law has over public international law with regard to its binding force and
mechanisms of enforcement.

Given the importance of nuclear safety of installations (and equally: waste
management, decommissioning and transport) for public health, both in nuclear and in
non-nuclear states, clarification of responsibilities would be highly desirable to ensure
effective protection. However, the Constitution would not have done much to improve
the system of competences within the EU. The Euratom legal bases were left out
altogether; the Constitution did not clarify their scope, nor did it close any of the gaps
identified above. Instead, in its Article III-256 the Constitution provided for the
introduction of yet another legal basis, a specific one for the energy sector. The latter,
however, did not do much more than authorise the previous application of other, more
general legal bases (such as Article 95, the legal basis for internal market legislation) to
the energy sector, and would have created even more overlaps between legal bases in the
energy sector.”

2.4 Inconsistencies with principles of EU and EC law: internal market,
state aids, competition rules

The Euratom Treaty does not include any provisions on competition or subsidies which
would correspond to Articles 81/82 and 86 et seq. EC, and it is contested whether
such rules have been omitted on purpose, thus excluding any application of the said EC
rules,” or whether there is scope for their application.” If not, the privileges granted to
the nuclear industries under the Euratom Treaty appear incompatible with one of the EC
principal objectives, the internal market, and in particular with a liberalised EU
electricity market. Production costs of nuclear energy may presently be lowered by loans,
subsidies and by exemptions from the competition rules which other electricity producers
have to comply with. This may lead to distortions of competition in the internal
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electricity market.” Unlimited subsidies grant nuclear technology an unfair advantage
over other, non-subsidised sources, or may lead to the introduction of further subsidies or
other privileges for other technologies which may be justified, for example, by
environmental protection concerns (renewables).” The electricity market would thus not
be regulated by market mechanisms, but by privileges at the taxpayers’ or the
consumers’ expense.

The position as regards EC subsidies law will be considered first: Article 87 (1) EC
prohibits subsidies as a matter of principle, although it provides for various exceptions,
subject to Commission scrutiny. An argument against the application of EC subsidies law
to the nuclear sector can be made on the basis of the historic aims of the Euratom Treaty
and its specific provisions on investment in nuclear technology (Articles 2 lit. ¢, 40
et seq., 173 et seq.). Indeed, in the past the ‘speedy establishment and growth of nuclear
industries’ was furthered by considerable subsidies, both by the Euratom and by the
Member States.” On the other hand, the historic aims of the Treaties are not usually
considered in their interpretation. Moreover, even if one wanted to rely on the historic
aims, with regard to the subsidies rules the latter do not provide an entirely clear result:
the Member States, as opposed to the Euratom, are not under any obligation to provide
subsidies,” and the specific Euratom Treaty provisions were understood as only
contemplating funding of research and investments in the initial period, but not
thereafter.”” In any case, the specific Euratom provisions do not extend to a general
privilege of nuclear industries over other forms of energy. In addition, the Euratom
Treaty is not as such ‘dirigiste’,38 but also relies on market mechanisms, for example,
with regard to the determination of prices (as a result of supply against demand,
Article 67).” Thus, apart from the specifically regulated areas of Euratom research and
investment funding, the application of the EC subsidies provisions is not excluded by
specific provisions of the Euratom Treaty.” There are further arguments in favour of
applying EC subsidies law to nuclear industries, which must be omitted here for lack of
space.

Overall, given the political background, and the general principles of EC law which
should be of general application, the legal situation on subsidies should be clarified
de lege ferenda in a future consolidated EU Treaty or Constitution incorporating the
Euratom Treaty. Consistency in free market principles should apply, and the nuclear
industries should be strong enough by now to survive under market conditions, or perish
just like other competitors in the energy market whose performance cannot survive under
market conditions.

Turning to EC competition rules, the position here is somewhat different. As far as
chapter VI Euratom Treaty on supply of ores, source materials and special fissile
materials makes specific provisions, these take precedence over EC competition law.
Apart from this core area with regard only to certain listed materials, the Euratom Treaty
leaves space for the application of EC competition rules.” Nevertheless, the Supply
Agency (Article 53) in its format and with its privileges provided for by the Treaty is
sometimes regarded as a superfluous restraint of competition.” The Supply Agency was
granted a monopoly under Commission surveillance to balance the supply and demand
and to make sure that scarce material was distributed without discrimination. However,
the Supply Agency never had to resort to its specific powers, and instead a simplified
procedure was introduced.” Thus, the law as it appears to the citizen is not what applies
in practice, making this area untransparent, with the ensuing legitimacy problems
explained earlier.
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At the same time, though, the Euratom Treaty appears to include provisions which
amount to even more stringent internal market rules than those of the EC Treaty,
allowing for only few specific exceptions from the non-discrimination rule.
Thus Article 93 provides for the abolition of customs duties and quantitative restrictions
in respect to specialised materials and equipment (listed in Annex IV) required by the
nuclear industries; the separate internal market rules for the listed nuclear sector goods
was justified by the Treaty aim to advance more quickly than with the EC common
market. Still, with regard to materials not listed in Annex IV Article 28/30 EC
would apply.*

However, a separate regime of free movement of goods specific to the nuclear sector
does not appear necessary any more, and should be done away with de lege ferenda.
Practice does not appear fully consistent with the ostensibly strictly separate regime of
the nuclear common market anyway: Art. 28/30 EC and the legal bases for the
establishment of the internal market and for common commercial policy were applied to
materials for the nuclear industries, whether listed or not. For example, the dual use
regulations® include such goods although they are based only on the EC Treaty.”
Similarly, even the ECJ" included nuclear sector goods into the general EC common
commercial policy regime in its WTO opinion, where it held that the Euratom Treaty did
not contain any provisions relating to external trade and that there was nothing to prevent
agreements concluded pursuant to Article 113 (now 133) of the EC Treaty from
extending to international trade in Euratom products. Moreover, the lack of clarity as to
whether specific rules of the Euratom Treaty apply (only to be established after
consultation of the annexes), and the fact that EC rules apply to all non-listed goods
relevant to the nuclear sector anyway calls for a consolidated regime for all goods. This
could be supplemented with the radiation protection and safeguards rules catering for the
specific dangers of the nuclear industries, thus permitting additional exceptions (e.g. with
regard to waste to be deposited within the Member State of its origin in order to avoid
additional risks of long distance transports, etc.). This applies equally to free movement
of workers and capital as well as the free provision of services, which are guaranteed
specifically for the nuclear sector. Apart from the aim of speeding up the implementation
of these freedoms for the sake of a speedy establishment of nuclear industries® the
provisions of the EC Treaty just appear to have been duplicated, and secondary
legislation often applies to persons in the nuclear sector, too.

2.5 Principles of EU and EC law: protection of the environment

Neither the (then) EEC Treaty nor the Euratom Treaty included any provision on the
protection of the environment at the time of their enactment (1958). However, whilst
such a provision was incorporated into the EC Treaty in the mid-1980s with the Single
European Act, the Euratom Treaty still only aims for the protection of the health of
workers and the general public against the dangers of ionising radiation. Art. 6 EC is not
applicable to the Euratom. Whilst one might argue that, in the densely populated areas of
Western Europe, this does not make much of a difference as the protection of the
population and of the environment are inseparable (cf. Article 35 et seq. in the radiation
protection chapter, which provide for continuous monitoring of the level of radioactivity
in the air, water and soil®), this must be read in conjunction with the aims of the Euratom
and thus marks a different, purely anthropocentric approach.” Here, Article 184 on the
separate legal personality of the Euratom, together with the explicit wording of Article 6
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EC and the principle of attributed competences, prohibits the otherwise very sensible
extension of Euratom legal bases to environmental protection: They cannot be extended
beyond their scope for the pursuit of an aim which is not one of the Euratom Treaty.”'

The lack of such a legal basis does not appear politically acceptable any more, nor
does it mirror today’s approach to environmental protection, as was illustrated by the
Commission’s ‘Nuclear Package’ recently, in the reasoning of which the Commission
often referred to the aim of environmental protection although it was acting solely on
the basis of the Euratom Treaty and would thus not have the competence to consider the
environment as such.” The Constitution, or the 36th Protocol to it, would not have
changed this situation.

3 A possible solution: enhanced cooperation in the promotion of
nuclear technology and uniform standards

Given the legitimacy problems of the Euratom Treaty mentioned earlier it is suggested
that it might be preferable to move the part of the Euratom Treaty relating to the
promotion of nuclear technology into a new form of enhanced cooperation.” Under
the current Treaties, enhanced (or: closer) cooperation means that Member States who
are willing to proceed faster that the others with EU integration establish a cooperation
between themselves within the framework of the Treaty (Article 43 EU and Article 11
EC). They can work together within the areas of the EC Treaty which are not subject to
an exclusive EC competence, using the institutions, procedures and mechanisms of the
EU, subject to all the relevant provisions of the EC and EU Treaties. Currently, the main
fields of enhanced cooperation (though regulated specifically in the Treaty itself) are the
monetary union with the Euro and the Area of Freedom, Security and Justice, where
exceptions were granted to Denmark and the UK (Protocol on the Schengen acquis);
the Euratom Treaty does not provide for enhanced cooperation at all so far. The most
important limit to enhanced cooperation is currently that it may only be used for
furthering the objectives of the EU, and that the acquis communautaire must be
respected. Consequently, under the present Treaties enhanced cooperation cannot be
established to allow Member States to step back from integration in an area they wish to
reclaim for the ambit of their national competences. However, given that the increasing
number of Member States requires some additional flexibility in order to keep all
Member States committed to the core of European integration, such an option should be
included in an amended EU Treaty or Constitution. The Euratom Treaty would be a
particularly suitable case for this.

If such an opening was achieved, enhanced cooperation could offer a solution to
some of the problems, in particular, the transparency and legitimacy problems mentioned
above. This would open the option of pursuing the promotion of nuclear technology as a
matter of enhanced cooperation within the common EU framework, but limited to those
Member States which are still in favour of this option, and can thus legitimate
expenditure and activities in pursuit of this objective. For these pro-nuclear states,
enhanced cooperation would allow them to bring the Euratom Treaty provisions up to the
new Millennium’s requirements; Member States which oppose the nuclear option would
not block this any more. These other Member States would be given the chance to
terminate their involvement in the promotion of nuclear technology, in line with the will
of the majority of their people.
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Nevertheless, the promotion of common safety and radiation protection standards
remains an overriding priority to all EU Member States, as these are in the common
interest of all. Consequently, all Member States should have a say in the decision on
these standards. Radiation protection and safeguards standards should thus form part of
the provisions of a consolidated EU Treaty or Constitution which are uniformly binding
on all Member States.

In addition, both radiation protection and safeguards standards and any activities for
the promotion of nuclear industries — pursued in enhanced cooperation — should be
guided by uniform constitutional principles, such as legislative procedures in their most
democratic form, internal market rules on competition and subsidies and environmental
protection commitments. Exceptions to this rule should require justification and be
explicitly provided for in the Treaty for the sake of clarity.

4 Conclusions: guidelines for a consolidated treaty or constitution

It will have become apparent from the above how far activities under the Euratom
Treaty are interwoven with those under the EC Treaty, and that the EU Treaty
amalgamates the existing treaties, as well as the secondary legislation made under them,
to a considerable extent already. The EU and the Communities share the same
institutions, and the EU Treaty calls for consistency of all activities. Many principles
are, or should be, common to all three Treaties. The Euratom Treaty should thus be
integrated into a consolidated Treaty or Constitution for Europe, with the option of
pursuing the promotion of nuclear technology as a matter of enhanced cooperation,
while, at the same time, preserving uniform radiation protection and safeguards
standards. Both promotion and standards should be guided by uniform constitutional
principles (democracy, internal market rules and environmental protection). In a uniform
document it should also be easier to avoid or iron out the inconsistencies between the
Treaties outlined above.

In addition, the quality of legal drafting should be improved: the legal bases of
competence should be clarified with regard to their scope, and, where necessary, be
extended. Other provisions obscuring what actually applies in practice should be
updated. Provisions which have been duplicated before should be consolidated so as to
apply to all relevant areas, thus enhancing transparency. All these provisions should be
encompassed in a consistent energy chapter of a consolidated new Treaty or Constitution.
Where necessary, this chapter should also cater for any specific regulatory needs of each
form of energy.™
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